

August 9, 2012

A Regular Meeting of the Zoning Board of Appeals was held on Thursday, August 9, 2012 at the Mendon Town Hall, 16 West Main Street, Honeoye Falls, NY, 14472 at 7:00 p.m.

PRESENT: 
Kevin Wright, Chair




Don Thorp 




Liz Sciortino 




Bruce Peckham  





Don Irvine

ATTORNEY:
Doug Jones Attorney

OTHERS: 
23 others.
Minutes were taken by Debbie Tvrdik.

Mr. Wright called the meeting to order at 7:00 p.m. 

BURDETT AREA VARIANCE PUBLIC HEARING

Jessa Burdett, 11 Fountainbleu Drive, Mendon, NY, approached the board for an area variance at said property, consisting of 0.69 acres, bearing Tax Account No. 216.04-1-49, located in an RS-30,000 zone, to allow a structure to house up to five chickens to be 55 feet to a property line, whereas Town Code requires a 100 foot setback.

Mr. Wright stated the affidavit of posting was in the file and waived the reading of the public notice.  Mr. Wright asked if the board members had seen the property.  They all answered in the affirmative.

Mr. Wright asked Mrs. Burdett to walk us through what she is trying to accomplish.

Mrs. Burdett stated that she lived in the area for several years and stated that she knows 7 to 8 families in the Town of Mendon who have chickens.  Mrs. Burdett stated that she is aware that the Town of Mendon allows a family up to 6 chickens without encountering any property size regulations.  Mr. Burdett stated that she thought for a long time about keeping chickens because it is naturally important to her as a biologist and avid gardener.  Mrs. Burdett further stated that she thought to purchase manure from other families to compost for her garden as she grows a lot of her family’s produce.  

Mrs. Burdett stated that she purchased the chicks from Tractor Supply for her daughter, incubated them in her home and designed and built a chicken coop for them.  Mrs. Burdett stated that she had a difficult two years – having identical twin girls, her mother-in-law had brain surgery and lived with her near the end of the pregnancy, the Burdetts moved after the twins were born and stated that she has no local family.  Mrs. Burdett stated that she would mark the building of the chicken coop as her becoming herself again.  Mrs. Burdett stated that the chicken coop became a family project and many of the neighbors saw them building the coop and told Mrs. Burdett how nice it looked, however, some of the neighbors said that maybe chickens were not such a good idea.  Mrs. Burdett stated that she felt she built a structure that was inline with the beauty of the neighborhood and that the chickens would be enclosed so as not to be a health hazard or attract predators to the neighborhood.  Mrs. Burdett further stated that she moved the chickens into the chicken coop months ago and it has been indescribably wonderful as her girls and the neighborhood kids have learned how to pull weeds and feed the chickens and return the manure to the soil for the nutrients to the garden.  Mrs. Burdett stated that the compost buckets have closed lids and there is no smell as they are 18 inches off her back deck.  Mrs. Burdett further stated that she feels very passionate about growing her own food and teaching her children about the cycle of life.   Mrs. Burdett stated that the neighborhood children come daily and search for eggs.

Mr. Wright stated that the nature of the neighborhood has cul-de-sacs and the Burdett’s have 5 properties adjoining their property and that it is atypical as to the area variances which are granted in Mendon.  Mr. Wright further stated that there may be one property adjoining, but usually they are many feet away and that the complexity of this situation is the vast number of adjoining properties and the close proximities of each.  Mr. Wright further stated that the Town of Mendon defines chickens as a farm animal.  Mr. Wright further stated that the ordinance is 100’ from the adjoining properties and Mrs. Burdett has nowhere near 100’ to either direction.  Mr. Wright stated that what Mrs. Burdett is requesting is an area variance relative to that setback requirement.  Mr. Wright stated that there has been lengthy discussion regarding the value of chickens and chickens in an urban setting and that is not quite the issue here.  Mr. Wright further stated that the issue is if he hypothetically grants this variance, that variance would attach to that property and the following owner would have a variance to house some other type of animals in that very confined space.  Mr. Wright stated that in previous situations as this there is a variance for a special use permit which is requested from the Planning Board and not the Zoning Board.

Mrs. Burdett asked if there was any way to grant the variance and have an annual review,   conditions or some sort of a compromise where she would not have to take down the chicken coop and cart off their pets because of a few missing feet.  Mr. Jones stated that it is not a few feet and that most people would check into the proper process before getting the animals and it is our duty to consider not only your situation but what is best for the town as a whole.  Mr. Jones further stated that there is a reason why the ordinance was put into place and the Zoning Board is not legally capable of changing the ordinance and that that would be the Mendon Town Board’s responsibility.  

Mr. Jones further stated that the Zoning Board received numerous letters from neighbors regarding deed restrictions from this particular neighborhood.  Mr. Jones stated that deed restrictions are not the responsibility of the Zoning Board and that they are a private matter which should be taken up with an attorney and an action be brought to enforce them amongst neighbors.  

Mr. Wright explained the use variance and the Planning Board Special use Permits and the Zoning Board conditions.

Mrs. Burdett stated that she did not look at the code before purchasing the chickens because it is very common in Mendon to see chickens.

Mr. Jones stated that the people Mrs. Burdett is referring to are in the Village of Honeoye Falls and they have a different set of ordinances.  

Mrs. Burdett stated that in the code she is unclear as to the term “any structure” and asked for clarification as to using her home to house the chickens in her garage.  Mr. Wright stated that the issue is if you have this category of animals in this limited space you are not within code.  

A discussion followed regarding definitions of structures.  

Mr. Irvine asked Mr. Jones to read the code. 200-8(p)(3) 

“Any structure housing up to 5 animals shall be located no closer than 100’ to any property line.  Any structure housing more than 5 animals shall be located no closer than 150’ to any property line.”

Mr. Peckham asked if the code defined residential house differently from a structure.  Mr. Jones stated no.

Mrs. Burdett reiterated that she is open to any creative ideas that will allow her to keep the chickens.

Mr. Wright stated that hypothetically if we do not grant this variance there is an appeal process.

A discussion followed regarding the process of an appeal.

Mrs. Burdett stated that maybe the Town of Mendon should decide what they want to consistently do with chickens being raised in neighborhoods.  Mr. Jones stated that to change the ordinance it would have to be brought before the Town Board.

Mr. Irvine stated that we can grant the variance with regard to the ordinance and that there is inconsistency in the code and it should be addressed.

Mrs. Burdett stated that she would be willing to advocate changing the ordinance and that she also would be willing to move one of her chickens to one of her friend’s homes, if that is an option.  

Mr. Thorp asked for clarification on the variance request.  Mr. Wright stated that it is a setback issue and it has nothing to do with chickens.  Ms. Sciortino stated that Mrs. Burdett has on her three sides 70’, 55’ and 67’ and nowhere near 100’.  Mr. Wright reiterated that it is a setback issue and an area variance runs with the land.  Mrs. Burdett asked again for conditions to be placed on the variance.  Mr. Wright stated that if we grant the variance, when the chickens are gone the variance does not go away and that’s the problem.  

Ms. Sciortino asked if it is a setback issue do we have to consider the chickens.  Mr. Wright stated yes because the coop houses the chickens.  Mr. Jones stated that if it were a shed housing a lawnmower it wouldn’t be an issue.  Mr. Jones further stated that is exactly why the ordinance is in place due to odor, noise, disease – none of which happens with a lawnmower, except the noise.

A discussion followed regarding placing a condition as to what specific animal would be allowed.

Mr. Peckham asked if in the neighborhood there were other families whom have animals listed in our code which they consider pets.  Mrs. Burdett stated she would rather not answer that question.  Mr. Peckham stated that he was not asking an enforcement question, but was trying to determine the existing conditions in the neighborhood as it related to similar animals.
Mr. Wright asked Mrs. Burdett the following questions: 

1. Whether the benefit you want to achieve can it be achieved by any other means feasible to you.  Mrs. Burdett stated no.

2. In your view, will this create an undesirable change in the character of the neighborhood or any other nearby property?  Mrs. Burdett stated no.

3. Would you consider this request substantial?  Mrs. Burdette stated because her coop is more than 25 feet from each residence she answered no.

4. In your view of this request, do you feel this will have adverse or environmental effects?  Mrs. Burdett stated no.

5. Is this alleged difficulty self-created?  Mrs. Burdett stated no way.

Mr. Irvine asked Mr. Jones to read the list of defined animals from the ordinance.  Mr. Jones stated “ …domesticated animals include, pigeons, rabbits, poultry, foxes, minks, skunks or any other fur-bearing animals.”  Mr. Jones stated that the requirement is 3 acres for any structure housing up to 5 domesticated animals.

Mrs. Burdett stated that she could read that piece of code to say any structure “including your house” that is used to house up to 5 fur-bearing animals must be 100 feet from any line, which means that all of my neighbors who have dogs and cats are violating the code.  Mr. Jones stated that no, they are not under the same definition.

A discussion followed regarding subjective definitions of domestic animals.

Mrs. Burdett stated that the code is certainly not clear enough.

Mr. Wright opened the hearing to the public for comments and questions.

Cindy Dryden, 37 Maplewood Avenue, Honeoye Falls  stated that when she Googled for information regarding Jessa’s Public Hearing, the first site that came up was a hearing in Pittsburgh where a variance was granted for 8 chickens with conditions.  Mr. Wright stated that we do not know if they were granting a Special Use Permit or an Area Variance and their ordinances have no bearing on the code and ordinances in Mendon, NY.

A discussion followed regarding different governing bodies responsible for permits and variances.

Kimberly Neff, Sibley Road, Honeoye Falls asked which code defines domestic animals – dogs, cats, gerbils and hamsters and is there such a code that defines these domestic animals?  Mr. Jones stated that it is found in the Agricultural Markets Law and this code is not intended to define commonly domesticated animals.  Mr. Wright stated that we do have an ordinance as to how many dogs may be permitted on one property, but it specifically states “dogs”.

Mrs. Burdett stated that the missing word in the ordinance is “..harboring up to 5 ‘farm’ animals”, which would make the ordinance clear, but it lists these animals as domesticated which makes the ordinance confusing.

A discussion followed regarding the definition of fur-bearing animals.

Mr. Wright reiterated that the only governing body that can make the changes to the ordinance is the Town Board.

Jeff Spitz, 1290 Mile Square Road, Mendon asked if the Zoning Board is the governing body for a setback variance.  Mr. Wright stated yes, Mrs. Burdett is asking us to relax the setback regulations.  Mr. Spitz stated that Mrs. Burdett is seeking to do so after the structure has been built and the poultry has been purchased.  

A discussion followed regarding the process of a setback variance and permits.

Mr. Wright stated that it is not uncommon for a situation as this to arise in our town and we are not prejudicial to the sequence of these circumstances.

A discussion followed regarding this variance being property specific.  

Mike Williams, 12 Chambord Drive, Mendon stated that this is a subjective topic and we are trying to make it objective.  Mr. Williams stated that he moved to Mendon to provide his family with a beautiful neighborhood and that he grew up in a rural area and cleaned chicken coops, he has been pecked by chickens and at time they drew blood.  Mr. Williams stated that he does not like chickens, he realizes the value of chickens, but he does not want to live near them and he can hear them clucking and clamoring from his property.  Mr. Williams further stated that his definition of a chicken is a farm animal and they do affect his property value.  Mr. Williams stated that the neighborhood consists of 3 cul-de-sacs and all neighbors are in very close proximity.  Mr. Williams further stated that when he saw the coop he went ballistic.  Mr. Williams stated that he appreciates the shingled roof, but it is still a chicken coop.  Mr. Williams stated that he purchased property in a suburban neighborhood and in his mind the neighborhood should not involve chickens.  Mr. Williams stated that if the Burdett’s run into a hardship, he felt that the chicken coop would not be cleaned, should something tragic happen. 

Mrs. Burdett asked that wouldn’t it be great if the town decided one way or the other what they want to do about chickens?  Mrs. Burdett stated that she took a picture from Mr. Williams’ property corner and could not see the chicken coop.  Mrs. Burdett stated that she would be open to screening with trees.

James Knopp, 8 Chambord Drive, Mendon stated that it is a little unfair that Mrs. Burdett is allowed to make comments when the public was not able to make comments while Mrs. Burdett was speaking.  Mr. Wright agreed and asked Mrs. Burdett to allow the public to state their comments without interruption.  Mr. Knopp asked if there was a ruling on the number of pets.  Mr. Jones stated that yes there are a certain number of dogs allowed, but what is your question?  Mr. Knopp stated that Mrs. Burdett took around a paper throughout the neighborhood and told each neighbor that the chickens were pets for her children.  Mr. Jones stated that chickens are under the Agricultural Law defined not as pets.

Virginia Knopp, 8 Chambord Drive stated that she wrote her concerns and read them to the board.  …we are original owners for 26 years and feel that comments made from people outside of the neighborhood should not be considered.  …we would like to express our reasons for the rejection for the keeping of the coop…the property is poorly maintained…we have foxes in the area and feel that the chickens would draw them into our neighborhood…our homes are very expensive and some of us have our life investments in our home and feel that our property values will be effected in a very detrimental way…we are zoned residential not agricultural…we have been told that the chickens cannot be heard 25 feet from the coop but that is not true as we are farther than 25 feet and can hear them…No to the variance and no to the chicken coop… Mrs. Knopp gave a copy of the letter to the board.

A discussion followed regarding the description of the noise.

Mrs. Knopp stated that the sound is annoying and intermittent.

Peter Dudley, 9 Fountainbleu Drive, Mendon stated that he is friends with Jeff and Jessa and this has been very difficult for all involved.  Mr. Dudley stated that he agrees with Mr. Williams and that he was blessed to be able to move home near his parents.  Mr. Dudley further stated that his vision of the neighborhood is the white picket fence, well maintained yards and a very sterile environment.  Mr. Dudley stated that he brought his concerns to Jessa regarding the unnecessary risks being brought to their children and that he felt that he would not be able to sell his home at an equitable value and that having chickens in the neighborhood would narrow the potential buyers.  Mr. Dudley stated that he lives right next door to the Burdetts and he is against the variance.

Lynne Monaco, 383 Taylor Road, Mendon stated that her house actually faces Chambord Drive approximately 3 houses down from the Burdetts and that she has lived there for 20 years.  Ms. Monaco stated that regarding the criteria of ‘undesirable change to the neighborhood’ that she firmly believes that it is and here is why – there is no question that it devalues the property and that an agricultural use takes away from the residential use that we have all enjoyed for many years; Ms. Monaco stated that it is a nuisance and a potential attraction for predators; Ms. Monaco stated that it is setting a bad precedent and that if chickens are allowed into this neighborhood what is going to stop them from bringing in goats.

A discussion followed regarding hoofed animals.  

Ms. Monaco stated that this situation was self created and there is an ordinance that says it’s illegal and asked how the board would enforce the conditions.  Mr. Wright stated that it is the responsibility of the Code Enforcement Officer.  Ms. Monaco stated that there are other means feasible for the Burdett family to enjoy home grown chickens and fresh eggs.  Ms. Monaco further stated that Mrs. Burdett testified that she has friends who have chickens and the Burdetts could board their chickens at their friend’s homes and her children can visit them.  Ms. Monaco stated that there is an undesirable change to our neighborhood.  

Jeff Burdett, 11 Fountainbleu Drive, Mendon stated that when you see your name dragged through the mud like this it is very difficult not to say something.  Mr. Burdett stated that every one of the neighbors could be brought before the court for their RV’s, trash cans left out, and when people look down their noses at us that we are poorly maintaining our property and that we have chickens, they are using this particular rule to get back at us.  Mr. Wright stated that if Mr. Burdett has any issues about other conditions in the neighborhood to contact the Code Enforcement Officer and talk to Mr. Voorhees about those circumstances.  Mr. Burdett stated that it seems that everyone is ready to enforce the rules about this issue, but they are overlooking the rules when it comes to their own property.

Mark Salzler, 10 Chambord Drive, Mendon stated that he lives directly behind the Burdetts and agreed with the neighbors and that he is affected by this situation and that it is a very black and white issue.  Mr. Salzler stated that his family moved into the neighborhood two years ago and they would not have moved there if they knew there were going to be chickens in the neighborhood.  Mr. Salzler stated that he and his family can sit in the kitchen and hear chickens clucking and that if he were a buyer now, he would walk away.  Mr. Salzler stated that there is a rule and he asked the board to enforce the rule.  Mr. Salzler gave a copy of his statement to the board.

Judy Meacham, 15 Fountainbleu Drive, Mendon stated that she is a direct neighbor of the Burdetts and that her property could occupy chickens without a variance.  Mrs. Meacham further stated that she does not care to have chickens but the neighborhood could have them as her property is large enough to comply with the ordinance.  

Mr. Wright reiterated that this issue is not so much about the chickens but about the setback requirements.  

Terry Terwilliger, 8 Fountainbleu Drive, Mendon stated that there may be agreements that can be addressed by an attorney but when we purchased our homes there was a neighborhood covenant and one of the sections deals with animals, stating that dogs cannot run loose and raising animals was not permitted.  Mrs. Terwilliger stated that we all had an expectation as to what the neighborhood was going to be like and there was some direction and guidance, whether it was enforceable or not, but clearly the expectations were there.  Mrs. Terwilliger further stated that she would never have expected Mrs. Meacham or the Dudley’s to build a chicken coop because it is not an agricultural setting.

Mr. Wright stated that those neighborhood regulations are out of our provenance.

A discussion followed regarding the process of going about purchasing chickens and contacting the Code Enforcement Officer first and being in compliance with ordinances.

Joseph Rosenshein, 10 Fountainbleu Drive, Mendon stated that he lives diagonally across from the Burdetts and he was not given a copy of the covenant.  Mr. Rosenshein asked if there was a precedent for this particular variance.  Mr. Jones said no.  Mr. Rosenshein stated that he does not care for chickens and he had to take care of them as well.  Mr. Rosenshein stated that he moved to the neighborhood hoping to maintain its residential quality but I also sympathize with Jessa’s circumstances.   Mr. Rosenshein stated that 45 feet would not make a difference as to the noise of the chickens and that the fire siren is an annoyance as well.  Mr. Rosenshein asked if there was a way to put a time constraint on a variance.  Mr. Jones stated no.  Mr. Wright stated that if the variance is granted it would run with the property in perpetuity.  Mr. Rosenshein stated that our culture has evolved to the point that we don’t talk to our neighbors very often and this problem could have been resolved by discussion within the neighborhood.

Raika Monaco, 383 Taylor Road, Mendon stated that she is concerned with disease from the chickens and making the neighborhood look like a farm.

Adrian Hordon, 7630 Bromley Road, Honeoye Falls stated that they moved to the area from California because of the small town feel and that the Hordon’s own a 7 acre parcel and just became aware of a covenant on our neighborhood.  I believe that the covenants are placed because we want our neighborhoods to look a certain way, but they need to be changed because we have our children in HF-L where they promote green living.  Mr. Wright stated that the covenant has to do with the neighborhood not the town.

A discussion followed regarding the issues being addressed which are the responsibility of the town and not the Zoning Board and changing the ordinance wording to be more precise.

Mrs. Burdett stated that the chicken coop is adjacent to her back deck and when the family raises the cover of the hot tub it scares the chickens and they cackle intermittently however Mrs. Burdett stated that she feels they are more quite than she expected and they are less audible than the neighborhood dogs.  

Mrs. Meacham stated that she does not hear the chickens at all on her property, not that anyone else cannot hear them and I cannot smell them and further stated that she was against it at the start.

Mr. Rosenshein stated that he was concerned about the property value but I did research and there is no evidence of a decrease in property value if you allow this variance and I would urge you to allow the variance out of humane considerations.

Christine LaMonica, 3 Creekside Drive, Honeoye Falls stated that she moved here a year and a half ago because it is an open-minded area and I would see it as an added bonus and would support anyone who would want to have chickens and further stated that she sees it as a wonderful educational opportunity for her children.  Mrs. LaMonica stated that her generation is open to sustainable living and being good neighbors.

Mr. Wright asked if there were any further comments from the board.  There were no comments.

Mrs. Burdett stated that in reading reasons to grant a variance Mrs. Burdett stated that she found the verbiage of ‘unique property that creates a hardship’.  Mrs. Burdett stated that she feels her property does create a hardship because it is smaller than some of the other properties in the neighborhood.  Mrs. Burdett stated that she could move the coop to Mrs. Meacham’s property and be compliant.    Mrs. Burdett stated that it is unique to her lot and that if she were lucky enough to purchase Judy’s house there would be no problem.  Mrs. Burdett further stated that in her research that it stated that a chicken coop is the mark of an up-scaled neighborhood with a green and sustainable mindset.

Mr. Wright stated that he appreciated everyone’s comments.

MOTION

Mr. Wright moved, seconded by Ms. Sciortino to close the public hearing.  
ADOPTED

Mr. Irvine – aye; Mr. Thorp – aye; Ms. Sciortino - aye; Mr. Peckham – aye; Mr. Wright – aye. 

KEN SMITH AMENDMENT

Ken Smith, 756 West Bloomfield Road, Pittsford, approached the board requesting an amendment to Condition #3 of the variance granted on February 9, 2012, which states that the accessory structure be painted to match the adjacent barn.  Tax account no. 205.03-1-503 and zoned RA-5.

Mr. Wright asked Mr. Smith to summarize his request.

Mr. Smith stated that he was previously granted a variance to build a barn on his property and was stipulated to paint it red.  Mr. Smith stated that when Mr. Voorhees came to the property, Mr. Smith told Mr. Voorhees that he wished to keep the barn its natural color and in it’s natural setting.  Mr. Smith stated that Mr. Voorhees told Mr. Smith to return to the Zoning Board and request an amendment.  Mr. Smith stated that the barn has a 200 year old patina and he would hate to cover it with paint.

Mr. Wright asked if the board has seen the property recently.  All members answered yes.

Mr. Wright asked Mr. Smith if he had painted the barn.  Mr. Smith stated that he had painted 2 sides of the barn, the front and the side.  Mr. Wright stated that the barn looks like it is antique red.  Mr. Wright stated that the intention of the condition is Mr. Smith’s option as to how to create the matching red.  

Ms. Sciortino stated that the condition was placed so that the barn would be pleasing to the eye of the neighbor, but the letter we received from the neighbor states that she would rather it be left natural and it is less intrusive to her.  

Mr. Peckham stated that he does not have a problem with leaving it natural.

MOTION

Mr. Irvine moved, seconded by Mr. Peckham to remove Condition #3 of the variance granted on February 9, 2012, which states that the accessory structure be painted to match the adjacent barn.

ADOPTED

Mr. Irvine – aye; Mr. Thorp – aye; Ms. Sciortino - aye; Mr. Peckham – aye; Mr. Wright – aye. 

MINUTES

MOTION

Mr. Wright moved, seconded by Ms. Sciortino, to approve the minutes of the May 10, 2012 meeting, as amended.

ADOPTED

Mr. Thorp – aye; Ms. Sciortino - aye; Mr. Peckham – aye; Mr. Wright – aye; Mr. Irvine – abstain. 

A discussion followed regarding the Burdett area variance.

MOTION

Mr. Wright moved, seconded by Ms. Sciortino, to adjourn the Zoning Board meeting.

ADOPTED

Mr. Irvine – aye; Mr. Thorp – aye; Ms. Sciortino - aye; Mr. Peckham – aye; Mr. Wright – aye. 
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